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Editor’s Note: The following case law summaries were reported
from September 1, 2004 through December 31, 2004.

Section 1. Recent Decisions
of the Florida Supreme Court
FLORIDA RELIGIOUS FREEDOM RESTORATION ACT –
MUNICIPAL ORDINANCE THAT PROHIBITS VERTICAL GRAVE
MARKERS IN CITY-OWNED CEMETERY DOES NOT VIOLATE
FRFRA.
The Florida Supreme Court responded to two certified
questions from the Eleventh Circuit Court of Appeals
concerning interpretation and application of the Florida
Religious Freedom Restoration Act (FRFRA). As to the
first certified question, the court considered whether the
FRFRA broadens the definition of what constitutes reli-
giously motivated conduct protected by law beyond the
conduct considered protected by decisions of the U.S.
Supreme Court. The court concluded that it did. It
explained that FRFRA expands the free-exercise right as
construed by the U.S. Supreme Court because it applies
the compelling interest test to neutral laws of general
application. Further, FRFRA defines “exercise of reli-
gion” to include any act or refusal to act whether or not
compelled by or central to a system of religious belief.
Finally, the court explained that under FRFRA, only
government regulations that “substantially burden” a
person’s exercise of religion are subject to the compel-
ling interest standard. The court concluded that a sub-
stantial burden on the exercise of religion is one that
either compels conduct that a religion forbids or forbids
conduct that a religion compels. As to the second certi-
fied question, the court considered whether a city ordi-
nance that prohibited the use of vertical grave markers
in a city-owned cemetery violates the FRFRA. The court
concluded the ordinance did not constitute a substantial
burden on the exercise of religion within the meaning of
FRFRA. Warner v. City of Boca Raton, 29 Fla. L. Weekly
S454 (Fla. Sept. 2, 2004).

UTILITIES – CITY HAS RIGHT TO CONTINUE RECEIVING
FRANCHISE FEE UNDER EXPIRED FRANCHISE AGREEMENT
WHERE ELECTRIC UTILITY CONTINUES TO USE PUBLIC
RIGHTS OF WAY.
Florida Power Corporation (FPC) provided electrical
service within the City of Winter Park pursuant to a
franchise agreement with the city. When the agreement
expired, the city and FPC reached an impasse in negoti-
ating a new agreement. FPC retained possession of the
city’s rights of way and continued to operate as the sole
provider of electricity, but refused to remit the franchise
fee to the city. The city sought a declaratory judgment as
to its right to continue receiving the franchise fee. The
trial court and district court determined the city was
entitled to continue receiving the fee. On conflict juris-
diction (with Florida Power Corp. v. Town of Belleair, 830
So. 2d 852 (Fla. 2d DCA 2002)), the Supreme Court
agreed. It held that expiration of the franchise agree-
ment did not convert the franchise fee into an unconsti-
tutional tax, and that the franchise agreement was a
permissible, bargained-for exchange. During the hold-
over period, where the city continued to maintain the
rights of way and FPC continued to receive the benefit
of access to rights of way and status as the sole electrical
provider, the court will imply a contract at law to
enforce the city’s right to receive compensation. In the
absence of an implied contract, FPC would be unjustly
enriched. Florida Power Corp. v. City of Winter Park, 29 Fla.
L. Weekly S630 (Fla. Oct. 28, 2004).

Section 2. Recent Decisions of the
Florida District Courts of Appeal
SOVEREIGN IMMUNITY – ACTION AGAINST CLERK OF
COURT AND SHERIFF FOR WRONGFUL ARREST BARRED BY
SOVEREIGN IMMUNITY.
Plaintiff, who was wrongfully arrested and incarcerated
after the clerk of court failed to notify the sheriff’s office
that capias for his arrest had been set aside, brought
action against the clerk and sheriff. The Fourth DCA
upheld the trial court’s dismissal of the case, concluding
the action was barred by sovereign immunity because
the clerk and sheriff did not owe the plaintiff a special
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duty that was different from the duty owned to the
public in general. Lovett v. Forman, 29 Fla. L. Weekly
D1953 (Fla. 4th DCA, Aug. 25, 2004).

PUBLIC UTILITIES – UTILITY AUTHORITY’S “BASE FACIL-
ITY CHARGE” ON CAMPGROUNDS FOR WATER AND
WASTEWATER SERVICE IS A USER FEE AND NOT A SPECIAL
ASSESSMENT.
Campground facilities challenged the manner in which
the Okeechobee Utility Authority calculated its “Base
Facility Charge” for water and wastewater service. The
campgrounds claimed the charge constituted a special
assessment, which, pursuant to section 189.420, F.S.,
would have required the utility to assess the camp-
grounds as if they were hotels or motels. The trial court
granted summary judgment for the campgrounds, but
the Fourth DCA reversed. The Fourth DCA found the
charge was a user fee and thus did not trigger the
requirements of section 189.420. Specifically, the court
found the charge was a user fee based on the following:
the charge is imposed only on those opting to connect
to the utility’s lines; a property owner may avoid the
charge by refusing service; the charge is imposed monthly;
the charge is not imposed to recover the costs of im-
provements; and the utility is authorized by chapter 367
to impose user fees. Okeechobee Utility Authority v.
Kampgrounds of America, Inc., 29 Fla. L. Weekly D2016
(Fla. 4th DCA, Sept. 1, 2004).

FORFEITURE – CLAIMANT DID NOT HAVE STANDING TO
CHALLENGE FORFEITURE OF CURRENCY.
Plaintiff was stopped for a routine traffic infraction and
consented to search of suitcase in plain view. The suit-
case contained $489,880 in 20-dollar bills, and the plain-
tiff claimed the money was not his but had been given to
him by a person he did not know. The police seized the
money. Plaintiff requested an adversarial preliminary
hearing under the Contraband Forfeiture Act. The trial
court found the plaintiff did not have standing to par-
ticipate because he did not present sworn proof of a
possessory or ownership interest in the money. The
Third DCA affirmed, but certified conflict with a deci-
sion of the Fourth DCA that did not require a claimant
to demonstrate a proprietary interest in the property,
but only that claimant show he was “in possession” of
the property at the time of seizure. Velez v. Miami-Dade
County Police Department, 29 Fla. L. Weekly D2075 (Fla. 3d
DCA, Sept. 15, 2004).

PUBLIC EMPLOYEES – BOARD OF TRUSTEES OF RETIRE-
MENT TRUST FUND PROPERLY ORDERED FORFEITURE OF
FORMER POLICE CHIEF’S RETIREMENT BENEFITS AFTER HE
WAS CONVICTED OF MAIL FRAUD.
Former police chief appealed an order from the board of
trustees of the city’s firefighters’ and police officers’ re-
tirement trust, which directed the forfeiture of his retire-
ment benefits after he was convicted of mail fraud for
diverting funds from a private, not-for-profit corpora-
tion. Section 112.3171(3), F.S., requires the forfeiture of

retirement benefits from a public retirement system when
a public officer or employee commits a “specified of-
fense,” including the embezzlement of public funds. The
former police chief argued that he did not commit a
“specified offense” within the meaning of section
112.3171(3) because he did not take public funds – only
private funds. The Third DCA disagreed. It concluded
the funds at issue were in fact public where the city
transferred public funds to the not-for-profit corpora-
tion, which was required to use the funds to carry out
city functions. Warshaw v. City of Miami Firefighters’ and
Police Officers’ Retirement Trust, 29 Fla. L. Weekly D2076
(Fla. 3d DCA, Sept. 15, 2004).

INJUNCTIONS – PROPERTY OWNER NOT ENTITLED TO IN-
JUNCTION AGAINST DEMOLITION OF HOUSE.
Property owner appealed an order denying his motion
for injunction and alternative motion to stay the demo-
lition of a house he had been constructing. The Town of
Ponce Inlet issued a stop work order and an order to
vacate and demolish the house based on 151 reported
violations of applicable building codes. The town’s Board
of Adjustments and Appeals held eight evidentiary hear-
ings on the matter. The Fifth DCA upheld the denial of
the property owner’s motions. It found the board’s
extensive evidentiary hearings would preserve evidence
of owner’s alleged noncompliance with building codes
in the event of demolition. While the owner would
suffer financial harm, the court recognized that such
harm is permissible when it results from a valid exercise
of police power. Also, the owner failed to demonstrate a
likelihood of success on the merits given substantial
evidence at Board of Adjustment hearings that his house
was unsafe and dangerous to human life. Dragomirecky
v. Town of Ponce Inlet, 29 Fla. L. Weekly D2091 (Fla. 5th

DCA, Sept. 17, 2004).

PROHIBITION – FLORIDA BUILDING COMMISSION DOES
NOT HAVE JURISDICTION TO REVIEW PETITION FROM PROP-
ERTY OWNER ARISING FROM BUILDING PERMITS ISSUED
PRIOR TO ADOPTION OF FLORIDA BUILDING CODE.
The Town of Ponce Inlet petitioned for a writ of prohibi-
tion to restrain the Florida Building Commission from
exercising jurisdiction over an administrative petition
that challenged the town’s order to vacate and demolish
a house under construction. The First DCA granted the
writ. The Court concluded the Florida Building Com-
mission did not have jurisdiction to review the matter
because the property owner’s building permits were
issued prior to March 1, 2002. According to section
553.73(5), F.S., building permits submitted prior to that
date are subject to the minimum building code in effect
(in this case, the town’s) for the life of the permit.
Therefore, the permits at issue were issued prior to the
adoption of the Florida Building Code and were not
within the jurisdiction of the Florida Building Commis-
sion. Town of Ponce Inlet v. Dragomirecky, 29 Fla. L. Weekly
D2162 (Fla. 1st DCA, Sept. 27, 2004).
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DUE PROCESS – TEMPORARY MORATORIUM ON DEVELOP-
MENT DID NOT VIOLATE PROCEDURAL OR SUBSTANTIVE
DUE PROCESS RIGHTS.
Developer of multi-family housing projects brought an
action against the City of Coral Springs, contending the
city’s nine-month moratorium on processing site plan
applications for multi-family development violated pro-
cedural and substantive due process. The Fourth DCA
upheld the trial court’s judgment for the city. It held the
city’s use of zoning-in-progress and its adoption of a
temporary moratorium in the processing of multi-fam-
ily development applications did not deprive the plaintiff
of any substantive due process rights or affect a tempo-
rary taking of the plaintiff’s multi-family zoned parcels.
It explained the city was entitled to enact a moratorium
as a land use tool to promote effective planning and
preserve the status quo during a review of its land use
regulations pertaining to multi-family development. WCI
Communities, Inc. v. City of Coral Springs, 29 Fla. L. Weekly
D2196 (Fla. 4th DCA, Sept. 29, 2004).

COMPETITIVE BIDDING – COUNTY’S AWARD OF BID IS A
LEGISLATIVE ACT.
A disappointed bidder sought certiorari review of Mi-
ami-Dade County’s award of a bid for a software con-
tract. The Court transferred the action from its appellate
division to the general jurisdiction division. The Third
DCA affirmed the transfer. It held the county’s bid
award was a legislative act not subject to certiorari
review, despite procedural requirements in the county’s
code that appeared to color the decision as a quasi-
judicial action (such as notice and evidentiary hearing).
MRO Software, Inc. v. Miami-Dade County, 29 Fla. L. Weekly
D2229 (Fla. 3d DCA, Oct. 6, 2004).

SOVEREIGN IMMUNITY – ERROR TO DISMISS CLAIMS
AGAINST CITY FOR NEGLIGENT HIRING, TRAINING, SUPER-
VISION, AND RETENTION.
Plaintiff sued the City of West Palm Beach and two code
inspectors. He alleged counts of assault and battery
against the inspectors, and counts of negligent hiring,
training, supervision and retention against the city. The
trial court dismissed the plaintiff’s claims against the
city on sovereign immunity grounds. The Fourth DCA
reversed. It found that the plaintiff sufficiently stated a
claim against the city where the plaintiff alleged that: the
city knew of the assault and battery by the code inspec-
tor, the plaintiff’s previous complaints against the in-
spector, and the inspector’s abusive conduct toward
other members of public; that the city took no action to
ensure public safety; and that he suffered damages due
to the city’s negligent retention, training and supervi-
sion. Slonin v. City of West Palm Beach, 29 Fla. L. Weekly
D2343 (Fla. 4th DCA, Oct. 20, 2004).

PUBLIC RECORDS – CLERK OF CIRCUIT COURT HAS DUTY
TO RESPOND TO PUBLIC RECORDS REQUEST THAT IS SUFFI-
CIENTLY SPECIFIC.
Where a petitioner’s written request identified with speci-
ficity the public records requested (specific records asso-
ciated with petitioner’s three criminal cases) and re-
quested information about the costs of copying them,
the Fourth DCA held that clerk of court was obligated
to respond to the request for information as to copying
costs. Woodard v. State of Florida, 29 Fla. L. Weekly D2348
(Fla. 4th DCA, Oct. 20, 2004).

VESTED RIGHTS – PROPOSED CHANGES TO DEVELOP-
MENT OF REGIONAL IMPACT WERE NOT VESTED FROM
COUNTY COMPREHENSIVE PLAN.
Section 163.3167(8), F.S., provides that once a Develop-
ment of Regional Impact (DRI) is approved, the right to
develop pursuant to the terms of the DRI vests. In this
case, a developer proposed changes to a previously ap-
proved DRI. The changes did not constitute a “substan-
tial deviation” from the original DRI development order
and thus did not trigger further DRI review. Because the
changes did not trigger additional DRI review, the de-
veloper contended the changes were vested from fur-
ther review or approval by the local government, in-
cluding compliance with the local comprehensive plan.
The Florida Land and Water Adjudicatory Commission
disagreed, and the First DCA affirmed. It held that while
DRIs previously authorized are vested from further re-
view and may be completed according to the terms of the
development order, any changes to the DRI must obtain
approval from the local government and must comply
with the comprehensive plan. Bay Point Club, Inc. v. Bay
County, 29 Fla. L. Weekly D2375 (Fla. 1st DCA, Oct. 25,
2004).

LABOR RELATIONS – CITY DID NOT ENGAGE IN UNFAIR
LABOR PRACTICE OVER COLLECTIVE BARGAINING AGREE-
MENT.
The City of Winter Springs appealed an order of the
Public Employees Relations Commission (PERC) that
found the city had committed unfair labor practices by
imposing “pay freeze” language on union members in a
new collective bargaining agreement, and by imposing a
management rights article that had been amended after
the union declared an impasse. The First DCA reversed
on both issues. It found that imposition of “pay freeze”
language following impasse resolution proceedings be-
fore the city council after the parties waived the special
master process did not constitute an unfair labor prac-
tice, but was in line with the status quo in that “pay
freeze” language had been used in previous agreements.
The pay freeze language did not waive the employer’s
obligation to bargain, nor did it require the union to
waive bargaining rights over wage increases. Further,
the court held that PERC misconstrued section 447.403,
F.S., in finding that the employer had committed an
unfair labor practice by submitting a management rights
article to the city council following a declaration of
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impasse. The management rights article had been previ-
ously negotiated at the bargaining table. While the
employer’s action would have been permissible had the
parties used a special master process, PERC determined
it was not permissible where the parties waived the
special master process and proceeded directly to resolu-
tion by the governing body. The court disagreed with
this interpretation, and held that pursuant to section
447.403, the parties are allowed to change their positions
during impasse, whether before a special master or be-
fore a legislative body, provided the amended proposals
do not touch on a topic that has not been previously
negotiated at the bargaining table. City of Winter Springs
v. Winter Springs Professional, 29 Fla. L. Weekly D2501
(Fla. 1st DCA, Nov. 5, 2004).

MUNICIPAL CHARTER – CITY PERMITTED TO CONVEY
RECREATIONAL FACILITY PROPERTY WITHOUT A REFEREN-
DUM.
The Fourth DCA withdrew its earlier opinion in this
case (29 Fla. L. Weekly D1913) and reached a different
conclusion about the City of Pompano Beach’s author-
ity to convey property without a referendum. The city
charter provided the city could transfer property desig-
nated as a recreational facility only after a referendum.
In this case, the city by ordinance redesignated a recre-
ational facility to a different classification that did not
require a referendum to sell or transfer. The city then
authorized conveyance of the property to a community
redevelopment agency. Noting the city charter permit-
ted the city to change the designation of the property by
ordinance, the court held the city’s redesignation and
subsequent conveyance was permissible under the char-
ter. Shulmister v. City of Pompano Beach, 29 Fla. L. Weekly
D2603 (Fla. 4th DCA, Nov. 17, 2004).

WHISTLEBLOWER – FLORIDA CIVIL RIGHTS ACT – CITY
PREVAILS ON WHISTLEBLOWER ACT AND FCRA CLAIMS
BROUGHT BY FORMER ASSISTANT POLICE CHIEF.
Plaintiff, a former assistant police chief for the City of
Miramar, filed a Whistleblower’s Act claim against the
city, alleging he was demoted by the city in retaliation
for disclosing improprieties by the city’s independent
contractor towing company. While that litigation was
pending, the city fired the plaintiff. Plaintiff then amended
his complaint by adding a count for wrongful termina-
tion under the Florida Civil Rights Act (FCRA). The
FCRA allegations were completely unrelated to the
Whistleblower claim. In the FCRA claim, the plaintiff
contended he was wrongfully discharged for actions
taken with regard to another police officer’s sexual ha-
rassment claim. Specifically, the plaintiff told the other
officer of procedures for filing a sexual harassment claim
and gave her the phone number of the EEOC, and
documented the conversation in a memorandum to the
police chief. The memorandum did not give any specific
information about the nature of the sexual harassment.
The Fourth DCA affirmed a final judgment in favor of
the city on the Whistleblower claim and affirmed a
directed verdict for the city on the FCRA claim, but

reversed the final judgment on the FCRA claim. It held
the trial court did not abuse its discretion in submitting
a verdict form to the jury on the Whistleblower claim
that paralleled the court’s instruction on law that was
given at the plaintiff’s request, and that issue was a
mixed question of law and fact that was properly pre-
sented to the jury. It further held that the plaintiff’s
actions and termination were not protected under the
FCRA because they predated the filing of a formal EEOC
charge by the other officer. In addition, the actions were
too vague to qualify as protected activity under the
FCRA. Even had the plaintiff established a prima facie
case under the FCRA, the city proffered a legitimate,
non-discriminatory reason for his termination, which
was not refuted by the plaintiff. Finally, the court held it
was error for the trial court to enter a final judgment
against the plaintiff on his FCRA claim where the plain-
tiff announced a voluntary dismissal of the claim prior
to entry of the final judgment, and the claim was en-
tirely unrelated to his Whistleblower Act claim. Guess v.
City of Miramar, 29 Fla. L. Weekly D2612 (Fla. 4th DCA,
Nov. 17, 2004).

CHARTER AMENDMENT – BALLOT SUMMARY FOR URBAN
GROWTH BOUNDARY CHARTER AMENDMENT FAILS TO
COMPLY WITH SECTION 101.161(1), F.S.
A proposed amendment to the Volusia County charter
purported to establish an urban growth boundary and
incorporate it into the county comprehensive plan. The
trial court held the ballot summary for the charter amend-
ment failed to comply with section 101.161(1), F.S., which
requires a ballot summary to “state in clear and unam-
biguous language the chief purpose of the measure.”
The Fifth DCA agreed, finding the first sentence of the
ballot summary (establishment of the boundary “ben-
efits Volusia County’s natural resources, scenic beauty,
orderly development and the welfare of its citizens”)
amounted to mere “political rhetoric.” In addition, the
Court found the remainder of the summary failed to
give fair notice of the content of the amendment. In
particular, the summary did not mention that establish-
ment of the boundary was not self-executing but would
instead be subject to the political processes of local gov-
ernments. Volusia Citizens’ Alliance, etc. v. Volusia Home
Builders Ass’n, Inc., 29 Fla. L. Weekly D2643 (Fla. 5th

DCA, Nov. 18, 2004).

LABOR RELATIONS – ARBITRATOR EXCEEDED AUTHORITY
BY ADDRESSING MATTERS PREEMPTED TO PERC.
The Indian River County School Board unilaterally modi-
fied the health insurance plan applicable to its employ-
ees, in rough accordance with section 447.4095, F.S., due
to a perceived financial urgency after unsuccessful nego-
tiations with employee’s union resulted in declaration
of impasse. The union filed a grievance alleging contract
violations in regard to the unilateral action by the school
board. The parties ultimately wound up in arbitration.
The school board argued the arbitrator was not permit-
ted to determine matters relating to chapter 447, because
such issues are within the exclusive jurisdiction of PERC.
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Nevertheless, the arbitrator ruled the school board vio-
lated the collective bargaining agreement and ruled that
it did not follow various requirements of chapter 447.
The school board moved to vacate the arbitration award
on the basis that the arbitrator exceeded his powers
under section 682.13(1), F.S., by basing his decision on
matters preempted to PERC. The trial court agreed and
vacated the award, and the Fourth DCA affirmed. The
Court found the arbitrator, while claiming to rule ex-
clusively on the contractual provisions of the collective
bargaining agreement, relied on and made numerous
references to chapter 447. Communications Workers of
America v. Indian River County School Board, 29 Fla. L.
Weekly D2650 (Fla. 4th DCA, Nov. 24, 2004).

INJUNCTIONS – CITY MET ALL FOUR ELEMENTS TO SUP-
PORT INJUNCTIVE RELIEF AGAINST CONTINUED OPERA-
TION OF STONE-CUTTING BUSINESS.
The City of Delray Beach brought an action against a
stone-cutting business for failure to comply with condi-
tional use approval requirements. The city and the busi-
ness ultimately entered a settlement agreement and the
court entered a Consent Final Judgment. The agreement
and a subsequent court order required the business to
undertake certain site improvements and file monthly
progress reports. Unhappy with the business’ progress
under the terms of the agreement, the city filed motions
asking the court to find the business violated the settle-
ment and to issue an injunction prohibiting further
operation of the business. The trial court granted the
city’s motions. On appeal, the Fourth DCA affirmed. It
found the city established all four elements for injunc-
tive relief. In addition, the court determined the trial
court did not err in finding that business’ use of the
property was not a grandfathered permitted use because
the grandfathering issue was rendered moot by the
settlement, which dismissed with prejudice all claims the
parties could have brought against each other. Finally,
the court found the trial court properly denied the
business’ motion to vacate or modify the settlement and
consent decree based on business’ assertion that the city
and business shared a mistaken assumption that it was
possible to complete improvements in the time allotted
in the consent decree. Keystone Creations, Inc. v. City of
Delray Beach, 29 Fla. L. Weekly D2672 (Fla. 4th DCA,
Nov. 24, 2004).

PUBLIC RECORDS – PROPERTY APPRAISER’S GIS MAPS
ARE PUBLIC RECORDS AND NOT SUBJECT TO COPYRIGHT
PROTECTION.
Plaintiff who sought copies of property appraiser’s GIS
maps challenged the property appraiser’s requirement
that prospective commercial users of the maps first enter
into a licensing agreement. Plaintiff contended the maps
were public records and could not be subject to a licens-
ing agreement. The property appraiser did not dispute
the maps were public records, but contended the maps
were copyrighted under federal law. The Second DCA
agreed with the plaintiff. It explained that Florida law

determines whether a governmental entity may claim
copyright in its creations. It noted examples in Florida’s
Public Records Act providing specific categories of pub-
lic records that may be copyrighted, and specific statutes
authorizing certain government agencies to obtain copy-
rights. It concluded that Florida does not provide any
statutory authority for a property appraiser to hold a
copyright. Microdecisions, Inc. v. Abe Skinner, 29 Fla. L.
Weekly D2685 (Fla. 2d DCA, Dec. 1, 2004).

EMINENT DOMAIN – INJURY TO REMAINING LAND CAUSED
BY CHANGE IN SURFACE WATER FLOW IS CONSEQUENTIAL
DAMAGE RESULTING FROM TAKING AND MUST BE RECOV-
ERED IN EMINENT DOMAIN PROCEEDING.
A property owner appealed a final judgment entered in
an eminent domain proceeding, contending the court
erred in prohibiting him from introducing evidence as
to his allegation that DOT’s taking of one parcel would
cause the flooding of his remainder property, and evi-
dence as to the resulting severance damages. DOT had
argued the property owner’s flooding claim should be
brought as an inverse condemnation claim, if and when
flooding occurs. The Fifth DCA reversed. It explained
that injury by a condemnor to the remaining land
caused by changing the flow of surface waters, which
does not amount to a permanent deprivation of the use
of such remaining land, is a consequential damage re-
sulting from the eminent domain action, and must be
recovered in the eminent domain proceeding. Blankenship
v. Department of Transp., 29 Fla. L. Weekly D2705 (Fla. 5th

DCA, Dec. 3, 2004).

INVERSE CONDEMNATION – AMBIGUITY AS TO LANGUAGE
PURPORTING TO DEDICATE A STRIP OF PROPERTY OWN-
ERS’ LAND FOR FUTURE ROAD PRECLUDED ENTRY OF
SUMMARY JUDGMENT FOR COUNTY.
Subdivision landowners brought an action for inverse
condemnation against Orange County after the county
took a 60-foot strip of property for purposes of widening
a road. The Fifth DCA reversed an order of summary
judgment for the county. The court held the language
used on the subdivision plat purporting to reserve the
strip for road use was ambiguous. In addition, the court
found an ambiguity existed as to the relationship be-
tween the “easement reserved” language affixed to the
area in dispute and general dedication language used
elsewhere on the plat. Black v. Orange County, 29 Fla. L.
Weekly D2708 (Fla. 5th DCA, Dec. 3, 2004).

BUILDING PERMITS – PLAINTIFFS’ CHALLENGE TO ISSU-
ANCE OF BUILDING PERMIT DISMISSED FOR FAILURE TO
EXHAUST ADMINISTRATIVE REMEDIES.
Condominium associations brought an action challeng-
ing Collier County’s issuance of a building permit for
proposed condominium. The trial court dismissed the
action because it deferred to the county’s interpretation
of its land development code and because the associa-
tions failed to exhaust their administrative remedies. On
appeal, the Second DCA was inclined to disagree with
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the county’s interpretation of the code. However, the
court found the trial court properly dismissed the action
for failure to exhaust administrative remedies where the
associations had failed to pursue the county’s adminis-
trative procedure for obtaining an official interpretation
of the applicable provisions of the code from the plan-
ning director. Vanderbilt Shores Condominium Ass’n v. Collier
County, 29 Fla. L. Weekly D2776 (Fla. 2d DCA, Dec. 10,
2004).

FORFEITURE – STANDING TO CONTEST PROBABLE CAUSE
FOR FORFEITURE OF SEIZED CURRENCY.
The Third DCA addressed two cases en banc in order to
clarify the standing requirements at the preliminary
adversarial hearing stage of a forfeiture of seized cur-
rency proceeding pursuant to the Florida Contraband
Forfeiture Act. The Court noted that standing at this
stage is often confused with the merits of the actual case.
In one case, the court held that a “person entitled to
notice” under the Act who had sworn his uncondi-
tional ownership of the subject currency, who had never
disavowed such ownership, and for which no other
competing claim had been made to the seizing author-
ity, had a sufficient property interest to confer to him
standing to proceed with his claims at the adversarial
preliminary hearing stage of a forfeiture proceeding pur-
suant to the Act. In the other case, the court remanded
for a new hearing on standing because there was evi-
dence the person entitled to notice had contradicted
himself as to the ownership of the currency. In addition,
the court held the Act’s 10-day time requirement for
providing the adversarial preliminary hearing is man-
datory, but where the seizing authority has acted imme-
diately and the delay is caused by the court, the forfei-
ture action should not be summarily dismissed unless
the claimant can show harm. Chuck v. City of Homestead,
29 Fla. L. Weekly D2829 (Fla. 3rd DCA, Dec. 15, 2004).

Section 3. Recent Decisions of
the United States Supreme Court
SPEECH – CITY WAS NOT BARRED FROM TERMINATING
POLICE OFFICER FOR OFF-DUTY CONDUCT.
The City of San Diego terminated one of its police offic-
ers for selling on the Internet sexually explicit video-
tapes that he made while wearing a police uniform, and
for related activity. While the uniform worn in the video
was not that of a San Diego police officer, the terminated
officer offered San Diego uniforms for sale on the Internet
and his user profile stated that he was employed in the
field of law enforcement. The terminated officer brought
an action against the city, contending the city’s action
violated his First and Fourteenth Amendment rights to
free speech. The district court granted summary judg-
ment for the city, but the Ninth Circuit Court of Ap-
peals reversed. On a petition for writ of certiorari to the
Supreme Court, the Supreme Court reversed the Ninth
Circuit. The court had no difficulty in concluding the
speech at issue did not qualify as a matter of public

concern under any view of the public concern test. The
conduct at issue was widely broadcast, linked to his
official status as a police officer, and designed to exploit
his employer’s image. The court concluded the speech in
question was detrimental to the mission and functions
of his employer. In addition, it concluded there was no
basis for finding the speech was of concern to the com-
munity as the court’s cases have understood that term
in the context of restrictions by governmental entities
on the speech of their employees. City of San Diego v. Roe,
18 Fla. L. Weekly Fed. S21 (Dec. 6, 2004).

Section 4. Recent Decisions
of the United States Court
of Appeals, Eleventh Circuit
RELIGION – SCHOOL DISTRICT ENTITLED TO SUMMARY
JUDGMENT ON FIRST AMENDMENT CLAIMS ARISING FROM
REQUIREMENT THAT STUDENT REMOVE RELIGIOUS WORDS
AND SYMBOLS FROM SCHOOL MURALS.
Plaintiff filed an action against school board, contend-
ing the school board violated her First Amendment
rights by compelling her to remove religious words and
symbols from murals painted for a school beautification
project. The Eleventh Circuit affirmed an order granting
summary judgment in favor of the school board based
on conclusions that: 1) the school board never created a
public forum; 2) the murals were school-sponsored
speech; and 3) school board’s action was reasonably
related to legitimate pedagogical objectives of disassoci-
ating the school from religious organizations and the
endorsement of religious views, and avoiding disrup-
tion to the learning environment from religious debate
on the walls of the school. Bannon v. School District of
Palm Beach County, 17 Fla. L. Weekly Fed. C1113 (11th

Cir., Oct. 12, 2004).

CIVIL RIGHTS – CITY’S USE OF MASS MAGNETOMETER
SEARCHES OF PROTESTORS VIOLATED FIRST AND FOURTH
AMENDMENTS.
Non-violent protest organization brought action against
the City of Columbus, Ga., challenging the city’s use of
mass magnetometer (metal detector) searches of persons
wishing to participate in annual protest on public prop-
erty outside of military base. The Eleventh Circuit held
the city’s actions violated protestors’ Fourth Amend-
ment right to be free from unreasonable searches and
First Amendment free speech rights. It found that nei-
ther September 11 concerns nor Department of Home-
land Security’s “elevated” threat advisory level justified
mass searches, nor were the mass searches justified by a
“special need” to keep protesters safe by detecting weap-
ons and contraband. Protestors had a legitimate expec-
tation of privacy, and no exigent circumstances existed
that would excuse warrant requirement for such
searches. Further, the court found the searches violated
the First Amendment in the following ways: the searches
were a burden on free speech imposed through the
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exercise of unbridled discretion; the searches were a
form of prior restraint on speech; the search policy was
implemented based on the content of the protestors’
speech; even if content neutral, the searches were an
unreasonable time, place and manner limitation; and
the search policy constituted an “unconstitutional con-
dition” in that protestors were required to give up their
Fourth Amendment rights in order to exercise their
First Amendment rights. Bourgeois v. Peters, 17 Fla. L.
Weekly Fed. C1125 (11th Cir., Oct. 15, 2004).

ADULT ENTERTAINMENT – EXOTIC DANCER DID NOT HAVE
STANDING TO CHALLENGE REVOCATION OF CLUB’S ADULT
ENTERTAINMENT LICENSE.
After the City of Casselberry revoked the adult enter-
tainment license of a strip club, an exotic dancer at the
club challenged the constitutionality of the applicable
city code, and sought declaratory and injunctive relief.
The Eleventh Circuit affirmed the district court’s deter-
mination that the plaintiff lacked standing to bring the
suit. Plaintiff failed to demonstrate an injury for stand-
ing purposes because the revocation of the club’s license
did not preclude plaintiff from pursuing her chosen
career at another location. Further, because the plaintiff’s
allegations were based on past harm, the court con-
cluded she failed to show a real and immediate threat of
future injury to support her claim for declaratory and
injunctive relief. Koziara v. City of Casselberry, 18 Fla. L.
Weekly Fed. C99 (11th Cir., Dec. 8, 2004).

Section 5. Recent Decisions of the United
States District Courts for Florida
EMPLOYMENT DISCRIMINATION – COUNTY ENTITLED TO
SUMMARY JUDGMENT ON CLAIMS BROUGHT UNDER TITLE
VII, THE ADA, AND SECTION 1983.
Plaintiff employed by Miami-Dade County Police De-
partment as a public service aide alleged he was discrimi-
nated against because other officers mimicked his voice
and accent. Plaintiff claimed such mimicry created a
hostile work environment and that he was subjected to
retaliation when he filed a complaint. Plaintiff brought
suit against the county alleging violation of his rights
under Title VII, the ADA, and his First Amendment
rights under Section 1983. The Court granted summary
judgment for the county on the hostile work environ-
ment claims because the conduct in question was not
persistent and routine, and did not rise to the level of
offensiveness to support the plaintiff’s claim. The Court
granted summary judgment for the county on the retal-
iatory discharge claim because the plaintiff failed to es-
tablish a causal link between his protected action and
the adverse employment action. The Court granted sum-
mary judgment for the county on the plaintiff’s claim
under the ADA because there was no evidence the county
regarded the plaintiff as incapable of performing a wide-
range of administrative duties, as opposed to regarding

him as incapable of performing his work as a public
service aide. The Court granted summary judgment for
the county on the plaintiff’s First Amendment claims
under Section 1983 because the county cannot be held
liable for alleged discriminatory acts of mid-level manag-
ers who were not policymakers. Lopez v. Miami-Dade
County, 17 Fla. L. Weekly Fed. D1054 (S.D. Fla., July 13,
2004).

ZONING – RELIGIOUS ORGANIZATION NOT ENTITLED TO
PARTIAL SUMMARY JUDGMENT ON CLAIMS UNDER FED-
ERAL RELIGIOUS LAND USE AND INSTITUTIONALIZED
PERSONS ACT AND FLORIDA RELIGIOUS FREEDOM RES-
TORATION ACT.
A synagogue sued the City of Aventura, claiming the
city’s denial of a conditional use permit to relocate the
synagogue violated the federal Religious Land Use and
Institutionalized Persons Act (RLUIPA) and the Florida
Religious Freedom Restoration Act (FRFRA). Plaintiff
contended the city’s code, to the extent it requires condi-
tional approval by the City Commission before religious
organizations may locate within certain zoning dis-
tricts, violates the federal law because groups that use a
“party room” in an adjacent condominium are compa-
rable nonreligious assemblies that have been treated on
more favorable terms than the plaintiff. In addition, the
plaintiff contended the city’s denial of a conditional use
permit violated the Florida law by imposing a substan-
tial burden on the plaintiff’s religious beliefs. The dis-
trict court denied the plaintiff’s motion for partial sum-
mary judgment. As to the plaintiff’s substantial burden
claim, the Court found there were facts in dispute as to
whether denial of the conditional use permit imposed a
substantial burden. In addition, the Court explained
that in examining this issue, the inquiry goes beyond
the inadequacy of the current location versus the ad-
equacy of the proposed location. Rather, the Court is
required to determine whether the city’s application of
its regulations has imposed pressure so significant as to
require the plaintiff’s congregation to forego their reli-
gious beliefs. The Court found insufficient evidence to
support the plaintiff’s motion as to the disparate treat-
ment claim where the plaintiff failed to address the land
use regulations that govern the adjacent condominium
“party room” as compared to those regulations that
govern the plaintiff’s operation in the proposed loca-
tion. Williams Island Synagogue, Inc. v. City of Aventura, 17
Fla. L. Weekly Fed. D1035 (S.D. Fla., Aug. 2, 2004).

EMPLOYMENT – CITY ENTITLED TO SUMMARY JUDGMENT
ON CLAIMS OF REVERSE DISCRIMINATION AND NEGLIGENT
MISREPRESENTATION.
Plaintiff brought a reverse discrimination and negligent
misrepresentation claim against the City of Riviera Beach,
after the city revoked an offer to sponsor the plaintiff to
police academy. The city revoked the offer of sponsor-
ship after it learned the sponsorship would violate the
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city’s anti-nepotism ordinance because the police de-
partment employed the plaintiff’s mother. The district
court granted summary judgment for the city. It found
that the plaintiff failed to establish a prima facie case of
racial discrimination by showing that he was qualified
to do the job. Plaintiff could not legally qualify for the
job because of the anti-nepotism ordinance. Even had
the plaintiff established a prima facie case, he failed to
show that the city’s justification for revoking the spon-
sorship (the anti-nepotism ordinance) was merely pre-
text for the city’s discriminatory conduct. Isolated in-
stances of the city’s employment of temporary or part-
time employees in violation of ordinance did not estab-
lish that the city had a standard policy of violating the
ordinance in favor of African-American employees. Fur-
ther, the Court found that the city was not negligent,
nor did it induce the plaintiff to rely on representation
that the plaintiff would be sponsored. Also, the city
could not be liable for conduct for which it had no
common law or statutory duty of care. Tavcar v. City of
Riviera Beach, 19 Fla. L. Weekly Fed. D60 (S.D. Fla. Aug.
9, 2004).

AFFIRMATIVE ACTION – COUNTY’S MINORITY AND
WOMEN BUSINESS ENTERPRISE PROGRAMS HELD UNCON-
STITUTIONAL AS APPLIED TO COUNTY ARCHITECTURAL
AND ENGINEERING CONTRACTS.
Engineering firms owned by white males brought equal
protection challenge to sections of Miami-Dade County’s
Minority and Women Business Enterprise programs
establishing “participation goals” for minority and
women businesses in awarding county architectural
and engineering contracts. Although the county’s pro-
grams had been previously found unconstitutional as
applied to sectors of the construction contracting indus-
try, the county did not amend the remaining sections of
its programs. The district court concluded the programs
were unconstitutional as applied to architectural and
engineering contracts, and permanently enjoined the
county from using gender, race or ethnicity in award-
ing architectural and engineering contracts. In addi-
tion, the Court found the county commissioners abso-
lutely immune in their individual capacities for their
votes in favor of the programs and their decisions not to
modify or repeal the programs. However, it concluded
that commissioners would not receive absolute immu-
nity for their votes to apply the programs to architec-
tural and engineering contracts that were presented to
them because they were acting in their administrative
capacity. Because the law was clearly established from a
previous challenge that the programs were unconstitu-
tional, the Court found the commissioners were not
entitled to qualified immunity and are liable for any
compensatory or punitive damages in their individual

capacities. In this case, however, the plaintiffs failed to
prove any compensatory damages and the Court found
that punitive damages were not warranted. Hershell Gill
Consulting Engineers, Inc., et al. v. Miami-Dade County, et al.,
17 Fla. L. Weekly Fed. D949 (S.D. Fla., Aug. 24, 2004).

RACIAL DISCRIMINATION – COUNTY ENTITLED TO
SUMMARY JUDGMENT ON EMPLOYMENT DISCRIMINATION
CLAIM.
Plaintiff, a former Miami-Dade County police officer,
brought a racial discrimination action against Miami-
Dade County when he was terminated following an
internal affairs investigation. The investigation revealed
that the plaintiff was planning a theft of money from
drug dealers. The Court found that the plaintiff failed to
establish a prima facie case of race discrimination and
failed to show that the county’s reason for terminating
him was merely a pretext. Plaintiff failed to show that he
was dismissed because of his race or national origin
where he failed to identify similarly situated, non-mi-
nority employees who were treated more favorably. Fur-
ther, the evidence showed the county had a legitimate
non-discriminatory reason to terminate the plaintiff based
on findings that the plaintiff planned to commit grand
theft, that he violated standards regarding ethical con-
duct, failed to obey pertinent rules and procedures, and
made misrepresentations and false statements to an In-
ternal Affairs investigator. Mizell v. Miami-Dade County,
17 Fla. L. Weekly Fed. D1190 (S.D. Fla., Oct. 22, 2004).

Section 6. Announcements
FMAA WEB SITE
Please visit the FMAA Web site at www.fmaa.us for
municipal attorney news, an online version of this news-
letter, and discussion boards.

MARK YOUR CALENDAR
The 2005 Florida Municipal Attorneys Association Semi-
nar will be held July 21-23, 2005, at Amelia Island Plan-
tation.

FLORIDA MUNICIPAL LAWS MANUAL AVAILABLE
The 2004 Florida Municipal Laws Manual, created by Mu-
nicipal Code Corporation in cooperation with the
League, provides a convenient statutory reference source
for local government personnel in Florida. Statutory
provisions most relevant to municipal government, cur-
rent through the 2004 legislative sessions, are included.
The manual is available in both paperbound and elec-
tronic formats at the cost of $78 each, or both formats
can be purchased for $104. To purchase the manual, call
Municipal Code Corporation at (850) 576-3171.


